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Informed Consent Briefing Note



[bookmark: _Toc83275267]Introduction
Australian financial services (AFS) licensees and authorised representatives that receive monetary benefits (e.g. commissions) as part of the issue or sale of general insurance, certain life insurance or consumer credit insurance to a retail client (client) in Personal Advice situations must obtain informed consent from the relevant client to the benefit being given to avoid the benefit being classified as conflicted remuneration.
The informed consent obligation is therefore only triggered where Personal Advice is provided.
S766 B (3) of the Corporations Act defines Personal Advice as being:
“financial product advice that is given or directed to a person (including by electronic means) in circumstances where:
a) the provider of the advice has considered one or more of the person’s objectives, financial situation and needs or,
b) a reasonable person might expect the provider to have considered one or more of those matters.”
Personal Advice in the General Insurance Context
In the “general insurance” context there has yet to be any test court cases or ASIC actions that spell out a clear interpretation of “Personal Advice”.
Our reasoning for the view that insurance brokers on most of their client interactions do not meet the standards required to be able to claim they offer “Personal Advice” is as follows:
In many cases the only difference in the service and advice provided to Retail Clients by a general insurer versus an insurance broker is that the insurance broker has the ability to access multiple quotes, with almost identical cover offered by the various policies.
General Insurers and their agents, typically only provide “General Advice” and not “Personal Advice”.  Simply being able to access multiple quotes does not change the insurance broker’s advice from “General Advice” to “Personal Advice”.
In almost all cases, both insurers and brokers are providing quotations based solely on coverage requests and information provided by the client in relation to construction, location, sums insured, claims experience etc.  This information is required to price the insurance coverage and not to provide “Personal Advice”
Insurance Brokers do not usually:
· Complete an assessment of the “financial situation” of the client.  Insurance brokers do not look at the ability of the client to be able to pay the premium for example.
· Conduct an analysis of the “objectives” and “needs” of the client.  In most cases the insurance broker is told what insurance is required by the client and responds to that request
· Provide any advice that recommends specific tailored coverage options that have not been requested by the client.
In our experience most insurance brokers only provide “General Advice”, especially on what would be considered “vanilla” products such home/motor/strata etc.  The use of this General Advice model becomes even more prevalent where the transaction involves a renewal with no significant changes to the insurance risks to be insured.
ASIC have previously indicated their view that a General Advice model should be supported by a Financial Services Guide that clearly states that the business typically provides General Advice to Retail Clients and that information supplied with invoices also includes a “General Advice Warning”.
Such disclosures remove the trigger in S766 regarding a reasonable person might expect the provider to have considered one or more of those matters.
Insurance brokers that follow these requirements can have added confidence in the adoption of a “General Advice” model and reduce the risk of the client or the regulator taking any and all advice provided as being Personal Advice.
We have supported a number of insurance brokers in various misconduct matters that have been reported to and investigated by ASIC.  Many of the cases involve policies and situations where the insurance broker has provided General Advice.  ASIC have never raised or queried the “General Advice” model adopted by the insurance brokers in these cases.
Other Issues to Consider
1. The Financial Services Guides of all insurance brokers clearly explains that insurance brokers receive commission.  In addition, brokers that are either NIBA members or comply with the Insurance Brokers Code of Practice are already required to disclose the actual commission received from insurers on invoices or other documentation for Retail Client policies regardless of the type of advice being provided.
This means that clients are made fully aware of commission structures and amounts before they make the decision to pay the invoice.  This mirrors the outcomes anticipated by the Informed Consent requirement.
2. We acknowledge that there are penalties for not complying with the Informed Consent requirements.  We also note that there are penalties applicable where an insurance broker holds out that it is providing Personal Advice to Retail Clients when the facts would indicate that no such Personal Advice is actually being provided.
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