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About this guide

This guide is for Australian financial services (AFS) licensees and their
representatives and other entities that must comply with the conflicted and
other banned remuneration provisions in Divs 4 and 5 of Pt 7.7A of the
Corporations Act.

It sets out our guidance on complying with these provisions and how we will
administer them.

The provisions apply to financial product advice given to retail clients and
certain benefits given in relation to life risk insurance products.
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About ASIC regulatory documents ‘

In administering legislation ASIC issues the following types of regulatory
documents.

Consultation papers: seek feedback from stakeholders on matters ASIC
is considering, such as proposed relief or proposed regulatory guidance.
Regulatory guides: give guidance to regulated entities by:

*  explaining when and how ASIC will exercise specific powers under
legislation (primarily the Corporations Act)

e explaining how ASIC interprets the law
e describing the principles underlying ASIC’s approach

e giving practical guidance (e.g. describing the steps of a process such
as applying for a licence or giving practical examples of how
regulated entities may decide to meet their obligations).

Information sheets: provide concise guidance on a specific process or
compliance issue or an overview of detailed guidance.

Reports: describe ASIC compliance or relief activity or the results of a
research project.

Document history

This guide was issued in December 2020 and is based on legislation and
regulations as at the date of issue.

Previous versions:

e Superseded Regulatory Guide 246 Conflicted and other banned
remuneration, issued December 2017

e Superseded Regulatory Guide 246 Conflicted remuneration, issued
March 2013

Disclaimer

This guide does not constitute legal advice. We encourage you to seek your
own professional advice to find out how the Corporations Act and other
applicable laws apply to you, as it is your responsibility to determine your
obligations.

Examples in this guide are purely for illustration; they are not exhaustive and
are not intended to impose or imply particular rules or requirements.
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A Overview

The conflicted and other banned remuneration provisions in Divs 4 and 5 of
Pt 7.7A of the Corporations Act 2001 (Corporations Act) primarily aim to
more closely align the interests of those who provide financial product advice
(advice) with the interests of their retail clients (clients).

Division 4 prohibits conflicted remuneration, including volume-based benefits
and some performance benefits for employees.

Division 5 prohibits other remuneration, such as volume-based shelf-space
fees and asset-based fees on borrowed amounts.

A number of benefits are excluded from the definition of conflicted and other
banned remuneration.

This guide sets out:

e our expectations for how an Australian financial services (AFS) licensee
and its representatives can comply with the conflicted and other banned
remuneration provisions; and

e how we will administer these provisions.

The conflicted and other banned remuneration provisions

RG 246.1 The conflicted and other banned remuneration provisions primarily aim to
more closely align the interests of those who provide advice with the interests
of their clients, and improve the quality of advice these clients receive.

Note 1: In this guide, we use the term ‘advice’ to mean ‘financial product advice’, as
defined in s766B of the Corporations Act, and the term “client” to mean ‘retail client’, as
defined in s761G of the Corporations Act and Div 2 of Pt 7.1 of the Corporations
Regulations 2001 (Corporations Regulations).

Note 2: Unless otherwise specified, references in this guide to sections (s), divisions
(Divs) and parts (Pts) are to the Corporations Act, and references to regulations (regs) are
to the Corporations Regulations.

RG 246.2 Table 1 sets out the conflicted and other banned remuneration provisions and
where further information on these provisions can be found in this guide.
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Table 1: Conflicted and other banned remuneration provisions

Description of ban

RG 246 reference

Conflicted remuneration (Div 4 of Pt 7.7A)

The ban on conflicted remuneration where advice is given See Section B, Section C, Section D, Appendix 1

and Appendix 2.

The ban on conflicted remuneration where information is See Section B (from RG 246.46), RG 246.131—
given on, or dealing occurs in, a life risk insurance product RG 246.133, RG 246.152—-RG 246.154 (including

Example 16), Appendix 1 and Appendix 2.

Other banned remuneration (Div 5 of Pt 7.7A)

The ban on volume-based shelf-space fees See Section E.

The ban on asset-based fees on borrowed amounts See Section F.

RG 246.3

RG 246.4

RG 246.5

RG 246.6

RG 246.7

Conflicted remuneration

The Corporations Act prohibits:

(@ an AFS licensee and its representatives (including authorised
representatives) from accepting conflicted remuneration (see s963E,
963G and 963H);

(b) product issuers and sellers from giving conflicted remuneration to a
licensee and its representatives (see s963K); and

(¢) anemployer of a licensee or representative from giving its licensee or
representative employees conflicted remuneration for work they carry
out as an employee (see $963J).

Note: Collectively, these prohibitions are referred to as ‘the ban on conflicted
remuneration’.

For a general discussion of the conflicted remuneration provisions, see
Section B.

There are a number of benefits that are excluded from the definition of
conflicted remuneration. These are set out in Appendix 1 and Appendix 2.

Types of conflicted remuneration

The conflicted remuneration provisions apply to two types of remuneration:

(@ remuneration where advice is given; and

(b) remuneration where information is given on, or dealing occurs in, a life
risk insurance product.

The ban on conflicted remuneration where advice is given

In the context of advice, conflicted remuneration is (unless an exclusion
applies) any benefit given to an AFS licensee or its representatives who
provide advice to clients that, because of the nature of the benefit or the
circumstances in which it is given, could reasonably be expected to influence:
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(@ the choice of financial product recommended to clients by the licensee or
its representatives; or

(b) the advice given to clients by the licensee or its representatives (see
S963A).

RG 246.8 A benefit is not conflicted remuneration if it only influences advice provided
to wholesale clients.

RG 246.9 There is a presumption that volume-based benefits are conflicted
remuneration: see Section C. Some performance benefits for employees may
also be conflicted remuneration: see Section D.
Note: A volume-based benefit is one where access to the benefit or the value of the
benefit is dependent on the total number or value of financial products that are

recommended to clients by an AFS licensee or its representatives, or are acquired by
clients to whom a licensee or its representatives provide advice.

RG246.10  The ban on conflicted remuneration affects how an AFS licensee and its
representatives are paid for the advice they give and the other benefits they
receive. It does not affect how advice is provided.

The ban on conflicted remuneration where information is given on, or dealing
occurs in, a life risk insurance product

RG246.11  Certain benefits given in relation to information given on, or dealing in, a life
risk insurance product (i.e. benefits given in the absence of advice) are also
considered to be conflicted remuneration: see reg 7.7A.11B and RG 246.46—
RG 246.49. Some of these benefits are excluded from the ban on conflicted
remuneration: see Appendix 1 and Appendix 2.

Note: While this guide largely focuses on benefits relating to advice given to a client,
many of the principles equally apply to benefits that relate to information given on, or
dealing in, a life risk insurance product. For example, the principles outlined in

RG 246.37-RG 246.44 about when a benefit may reasonably be expected to influence
advice can also be applied when determining whether a benefit may influence the
information given on, or dealing in, a life risk insurance product: see regs 7.7A.11C(1)(a)
and 7.7A.11D(1)(a).

Other banned remuneration

RG246.12  In addition to the conflicted remuneration provisions in Div 4 of Pt 7.7A, the
Corporations Act prohibits other forms of remuneration that have the
potential to influence the advice received by clients: see Div 5 of Pt 7.7A. The
other forms of remuneration that are generally prohibited are:

(@) a platform operator accepting a volume-based shelf-space fee from a
funds manager (see Section E); and

Note: A shelf-space fee is a fee for making a funds manager’s products available through
a platform. It also includes a discount on an amount payable, or a rebate of an amount
paid, by a platform operator to a funds manager, where the discount or rebate is for the
funds manager’s products being available through the platform. A fee will be volume
based if it is wholly or partly dependent on the total number or value of the funds
manager’s financial products to which the custodial arrangement relates.

© Australian Securities and Investments Commission December 2020 Page 6



REGULATORY GUIDE 246: Conflicted and other banned remuneration

(b) an AFS licensee or its representatives, who provide advice to a client,
charging asset-based fees on borrowed amounts used to acquire financial
products by, or on behalf of, the client (see Section F).

Note: An asset-based fee is a fee paid by a client for receiving advice, where that fee is
dependent on the amount of funds used or to be used to acquire financial products by, or
on behalf of, the client. A fee is an asset-based fee even if it is paid by a third party
holding assets on behalf of the client, provided that the client directs the third party to
pay the fee.

When the provisions apply

RG246.13  Compliance with the conflicted and other banned remuneration provisions
(with the exception of the ban on conflicted remuneration in relation to most
life risk insurance products) was mandatory from 1 July 2013.

RG 246.14  Before 1 January 2021, under ‘grandfathering’ arrangements, the conflicted and
other banned remuneration provisions generally only applied to benefits given
or accepted under arrangements entered into on or after 1 July 2013, and
some benefits given or accepted under arrangements entered into before
1 July 2013: see RG 246.195-RG 246.198.

Note 1: From 1 July 2012, an AFS licensee could elect to comply with the obligations in
Pt 7.7A, including the conflicted and other banned remuneration provisions, by lodging a
notice with ASIC. If a licensee elected to comply with Pt 7.7A before 1 July 2013,

Pt 7.7A applied from the date the licensee elected to comply. This would be the
‘application day’ of Pt 7.7A for that licensee. The licensee’s representatives were also
required to comply with these obligations from that date. The application day for all other
licensees was 1 July 2013.

Note 2: The commencement date for the ban on conflicted remuneration relating to most
life risk insurance products was 1 January 2018.

RG246.15  Amendments to the Corporations Act by the Treasury Laws Amendment
(Ending Grandfathered Conflicted Remuneration) Act 2019 (Ending
Grandfathered Conflicted Remuneration Act) ended the grandfathering
arrangements for conflicted and other banned remuneration in relation to
advice on 1 January 2021: see Section G.

RG246.16  Amendments to the Corporations Regulations by the Treasury Laws
Amendment (Ending Grandfathered Conflicted Remuneration) Regulations
2019 (Ending Grandfathered Conflicted Remuneration Regulations) provide
for a scheme under which grandfathered benefits that would otherwise have
been paid as conflicted remuneration on or after 1 January 2021, but for the
Ending Grandfathered Conflicted Remuneration Act, are rebated to affected
clients from that date: see RG 246.199-RG 246.214.
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The anti-avoidance provision

RG246.17  There is also a ban on entering into or carrying out a scheme that is designed
to avoid the application of the provisions in Pt 7.7A, including the conflicted
and other banned remuneration provisions: see s965 and Section H. The anti-
avoidance provision is designed to ensure that the policy intent of Pt 7.7A is
not avoided through industry or transaction structuring.

How we administer the provisions

RG246.18  The following principles guide our approach to administering the conflicted
and other banned remuneration provisions:

(@) the provisions are designed to more closely align the interests of those
who provide advice to clients with the interests of those clients; and

(b) this alignment of interests depends on the substance of a benefit over its
form—that is, whether a benefit is one that could reasonably be expected
to influence the advice or financial product recommendations is more
relevant than how the benefit has been labelled or presented to the client.

RG246.19  We are less likely to scrutinise benefits that are designed to achieve the
outcome in RG 246.18(a). When looking at the substance of a benefit over its
form, we will consider the overall circumstances in which the benefit is given,
in deciding whether a benefit is conflicted remuneration.

Related obligations

RG246.20  The conflicted and other banned remuneration provisions operate alongside
other obligations in the Corporations Act that affect how advice is provided to
clients. These include other obligations in Pt 7.7A, such as those set out in
Table 2.

RG246.21  In addition, a condition of a contract, or other arrangement, is void if it seeks
to waive any of the obligations under the conflicted and other banned
remuneration provisions: see s960A. Disclosure, including notices and
disclaimers, cannot be used by an AFS licensee or its representatives to avoid
their obligations under these provisions.

Note: For more information on some of the obligations that apply when advice is
provided to clients, see Regulatory Guide 36 Licensing: Financial product advice and
dealing (RG 36), Regulatory Guide 175 Licensing: Financial product advisers—Conduct
and disclosure (RG 175) and Regulatory Guide 244 Giving information, general advice
and scaled advice (RG 244).
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Table 2: Other obligations in Pt 7.7A that apply when advice is provided to clients

Obligation When do the obligations What are the obligations?
apply?
Best interests These obligations apply when An advice provider must:
duty and related  personal advice is providedtoa  « act in the best interests of its clients in relation to
obligations client. the advice;
(Div 2 of Pt 7.7A) Note: The person to whom these  * only provide advice if, in light of the actions the
obligations apply is generally the advice provider should have taken to comply with
individual who provides the the best interests duty, it is reasonable to conclude

personal advice. We refer to this

person as the ‘advice provider’. that the resulting advice is appropriate for the client;

* give a warning to the client if it is reasonably
apparent that the advice is based on incomplete or
inaccurate information about the client’s objectives,
financial situation or needs; and

» generally prioritise the interests of the client over its
own interests and those of some of its related
parties.

Complying with the best interests duty and related
obligations does not affect whether the conflicted and
other banned remuneration provisions have been
complied with. The best interests duty and related
obligations and the conflicted and other banned
remuneration provisions impose separate obligations
on an AFS licensee and its representatives.

Note: For more information, see RG 175 and RG 244.

Obligations These obligations apply when An AFS licensee and its representatives must:
when charging personal advice is providedto a  « gjve the client an annual fee disclosure statement
ongoing fees to client by an AFS licensee or its outlining information about the fees paid and the
clients (Div 3 of representatives and there is an services received by the client over the previous
Pt 7.7A) ongoing fee arrangement year; and
between the client and the « only charge an ongoing fee if the client ‘opts in’ to
licensee or its representatives. continue the ongoing fee arrangement every two

years. This opt-in requirement applies unless ASIC
is satisfied that the licensee or its representatives
are bound by a code of conduct that, among other
things, obviates the need for complying with the opt-
in requirement in the Corporations Act.

Note: For more information, see Regulatory Guide 245
Fee disclosure statements (RG 245).
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B The ban on conflicted remuneration

This section provides an overview of the ban on conflicted remuneration in
Div 4 of Pt 7.7A of the Corporations Act, including:

e who and what is covered by the ban;
e what is conflicted remuneration;

e what is not conflicted remuneration; and

e what happens if the ban is breached.

Who and what is covered by the ban?

RG 246.22

RG 246.23

RG 246.24

RG 246.25

Division 4 of Pt 7.7A of the Corporations Act prohibits:

(@ an AFS licensee and its representatives (including authorised
representatives) from accepting conflicted remuneration (see s963E,
963G and 963H);

(b) product issuers and sellers from giving conflicted remuneration to a
licensee and its representatives (see s963K); and

(c) anemployer of a licensee or representative from giving its licensee or
representative employees conflicted remuneration for work they carry
out as an employee (see $963J).

An AFS licensee will breach s963E if one of its representatives, other than an
authorised representative, accepts conflicted remuneration and the licensee is
the responsible licensee.

An AFS licensee must also take reasonable steps to ensure that its
representatives do not accept conflicted remuneration: see s963F. We expect
that a licensee’s processes and procedures for monitoring and supervising its
representatives will allow the licensee to determine whether its
representatives are accepting conflicted remuneration, and to take appropriate
action if this occurs.

Note: An AFS licensee has an obligation to take reasonable steps to ensure that its

representatives comply with the financial services laws: see s912A(1)(ca). For more

information, see Regulatory Guide 104 AFS licensing: Meeting the general obligations
(RG 104).

The ban on conflicted remuneration therefore applies to a range of benefits,
including those that are received by:

(@ an AFS licensee; and

(b) an authorised representative or other representative of a licensee, which
includes benefits passed on by:
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(i) alicensee on whose behalf the representative acts; or

(i) an authorised representative employing a representative, if they both
act on behalf of the same licensee.

What is conflicted remuneration?

RG 246.26

RG 246.27

RG 246.28

RG 246.29

Unless an exclusion applies, conflicted remuneration is any benefit given to
an AFS licensee or its representatives that provide advice to clients that,
because of the nature of the benefit or the circumstances in which it is given,
could reasonably be expected to influence:

(@ the choice of financial product recommended to clients by the licensee or
its representatives; or

(b) the advice given to clients by the licensee or its representatives (see
S963A).

In addition, some benefits in relation to life risk insurance products are
considered to be conflicted remuneration, even when they do not meet this
test: see RG 246.46-RG 246.49.

Monetary and non-monetary benefits

The ban on conflicted remuneration applies to a range of benefits that may be
monetary or non-monetary. Non-monetary benefits could take a number of
forms, including the following:

(@) free or subsidised business equipment or services (e.g. computers and
other hardware, software, information technology support and
stationery);

(b) hospitality-related benefits (e.g. tickets to sporting events or concerts and
subsidised travel);

(c) shares or other interests in a product issuer or AFS licensee;

Note: Whether shares or other interests in a product issuer or licensee are conflicted
remuneration is discussed at RG 246.120-RG 246.125.

(d)y marketing assistance; and

(e) promotion or other ways of recognising an employee based on product
recommendations or sales.

Note: This is not intended to be an exhaustive list.
These benefits will not always be conflicted remuneration. Whether a benefit,

including a non-monetary benefit, is conflicted remuneration is discussed
further later in this section and in Section C and Section D.
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RG 246.30

RG 246.31

RG 246.32

RG 246.33

RG 246.34

RG 246.35

RG 246.36

RG 246.37

RG 246.38

Advice to clients

The ban on conflicted remuneration applies when advice is given to clients,
regardless of the channel used to communicate the advice. For example, the
provisions apply to advice that is provided verbally, in paper-based format, or
online.

‘Advice’ (i.e. “financial product advice’) is a recommendation or a statement
of opinion, or a report of either of these things, that:

(@) is intended to influence a person or persons in making a decision about a
particular financial product or class of financial product, or an interest in
a particular financial product or class of financial product; or

(b) could reasonably be regarded as being intended to have such an influence
(see s766B).

It includes both general advice and personal advice. It also includes class of
product advice: see s989B(4), which is notionally inserted by reg 7.8.12A.

Note: For a discussion of the distinction between general advice and personal advice, see
RG 36, RG 175 and RG 244.

The Corporations Act contains a general definition of what a financial
product is (see s763A), followed by a list of specific inclusions (see s764A)
and a list of overriding exclusions (see s765A).

Platforms that are investor directed portfolio services (IDPSs) and IDPS-like
schemes are financial products under the Corporations Act because they are
managed investment schemes. Another example of a managed investment
scheme is a managed discretionary account.

The provisions in the Corporations Act relating to advice, including the ban
on conflicted remuneration, therefore apply when giving advice about:

(@ using platforms and managed discretionary accounts; and

(by acquiring financial products through platforms.

Note: For more information on the regulation of platforms that are managed investment
schemes, see Requlatory Guide 148 Platforms that are managed investment schemes and
nominee and custody services (RG 148).

‘Advice’ includes advice to establish, or use, a self-managed superannuation
fund (SMSF) to purchase real property.
Influence the advice

A benefit will be conflicted remuneration if it could be expected to influence
the advice given.

Whether a benefit is capable of doing this depends on the nature of the benefit
or the circumstances in which it is given or accepted.
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Evaluating the substance of the benefit

RG 246.39  In deciding whether a benefit is conflicted remuneration, we will look at the
substance of a benefit over its form, and consider the overall circumstances in
which the benefit is given or accepted. This includes how an AFS licensee’s or
its representative’s business is structured, the type of advice they provide and
the types of products to which the advice relates.

RG 246.40  This means, for example, that if a benefit is conflicted remuneration, doing
the following does not change this fact:

(@) stating in documentation that a benefit is not intended to influence the
advice given; or

(b) renaming the conflicted remuneration as a form of remuneration that is
not prohibited by the Corporations Act—for example, renaming a
commission from a product issuer as an ‘asset-based fee’, even though
the fee continues to be paid by the product issuer to the AFS licensee.

RG246.41  In forming our view about whether a benefit is conflicted remuneration, we
will look at a range of factors, including:

(@ how the AFS licensee or its representatives gain access to the benefit;
(b) who is giving the benefit;
(c) when the benefit is given or accepted,;

(d) what reasonably appears to be the likely reason for the benefit being
given;
(e) how the value of the benefit is determined; and

() what the benefit is and its features.

RG246.42 A benefit may be conflicted remuneration if it could reasonably be expected
to influence an AFS licensee or its representatives in giving advice
recommending that clients acquire financial products or increase their interest
in a financial product, rather than providing them with strategic advice, such
as retirement planning advice or advice on wealth accumulation strategies.
This is because conflicted remuneration includes benefits that, because of
their nature or the circumstances in which they are given, could reasonably be
expected to influence the advice given to clients by a licensee or its
representatives: see s963A(b).

RG 246.43  This means that it is possible for a product-neutral benefit—that is, a benefit
that is the same regardless of which financial products a client acquires—to
be conflicted remuneration if it could reasonably be expected to influence the
advice provided and it is not excluded from the ban on conflicted
remuneration.

Note: For more information on providing non-product-specific personal advice,
see RG 175.
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RG 246.44  We are less likely to scrutinise benefits that are designed to more closely
align the interests of those who provide advice to clients with the interests of
their clients.

Examples of conflicted remuneration

RG246.45  The following are examples of benefits that are generally conflicted
remuneration:

(@ commissions (whether upfront or trailing, fixed or variable) paid by a
product issuer to an AFS licensee (whether the payment is made directly
or through some other arrangement);

Note: Commissions relating to life risk insurance products are excluded in certain
circumstances: see Appendix 2.

(b) volume-based payments from a platform operator to a licensee;

(¢) volume-based payments from a licensee to an authorised representative
or other representative;

(d) volume-based bonuses and other payments, such as a commission or
one-off payment, to a financial adviser, which are calculated by
reference to the number or value of financial products acquired by clients
following the advice of the financial adviser. The payment could be
made by:

(i) the financial adviser’s licensee;
(i) a platform operator; or
(iii)y a product issuer; and

(e) adiscount on the fees paid by an authorised representative to its licensee
based on client funds held in a particular financial product.

Example 1: Sponsorship of conferences and soft dollar benefits

(conflicted remuneration)

Scenario 1

An AFS licensee, whose representatives advise on a range of financial
products from different product issuers, organises a conference for its
representatives. The licensee invites product issuers to pay a substantial
sponsorship fee in return for attending the conference and presenting
information about their financial products.

Scenario 2

A group of financial advisers is invited to attend an overseas conference
organised by a product issuer. The invitation includes complimentary
business class flights, five-star accommodation and a networking dinner
from the product provider to the financial advisers.
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Commentary

The test for determining whether the benefits provided in either scenario are
conflicted remuneration is whether those benefits could reasonably be
expected to influence the choice of financial products recommended or
advice given. This depends on a humber of factors, including:

e the nature of the benefit and how generous it is; and

e what a reasonable person would consider to be the purpose of the
person soliciting or giving the benefit (regardless of the actual purpose of
the person soliciting or giving the benefit).

The definition of conflicted remuneration in s963A is objective and it does not
matter if the benefits actually do influence the advice given by the advisers.

Both these examples are likely to breach the ban on conflicted remuneration.

Example 2: Financial adviser receiving commissions from a property

developer (conflicted remuneration)

Scenario

A financial adviser has an arrangement with a property developer. Each time
one of the adviser's SMSF clients purchases a property from the developer,
the developer pays a commission to the adviser. The adviser regularly
provides advice to clients recommending that they establish an SMSF in
order to invest in property using their superannuation money.

Commentary

The commissions paid to the adviser by the property developer are likely to
breach the ban on conflicted remuneration. This is because, in the
circumstances in which the commissions are paid, they could reasonably be
expected to influence the adviser to recommend that its clients establish an
SMSF, or use an existing SMSF, to invest in property when the adviser
might not otherwise do so.

Benefits relating to life risk insurance products

RG246.46  The ban on conflicted remuneration has applied to benefits relating to advice
on a life risk insurance product since 1 January 2018. An exclusion applies to
this ban if certain conditions are met (i.e. commission caps and clawback
arrangements): see Appendix 2. An exclusion also applies if the benefit
relates to a life risk insurance product acquired or issued in the following
circumstances:

(@) the product was issued before 1 January 2018 (see s1549B(2)(a));

(b) the application for the issue of the life risk insurance product was made
before 1 January 2018 and the policy was issued by 31 March 2018 (see
s1549B(2)(b));
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(c) aperson held a life risk insurance product immediately before 1 January
2018 and the person then acquires another life risk insurance product
after this day due to exercising an option under the first product (see
reg 7.7A.16H(2)); or

(d) aperson held a life risk insurance product immediately before 1 January
2018 and the product is cancelled due to an administrative error and the
person then acquires another life risk insurance product as a result (see
reg 7.7A.16H(2)).

RG 246.47  The following benefits relating to life risk insurance products issued from
1 January 2018 are also considered to be conflicted remuneration:

(@) abenefit given to an AFS licens